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Report of the Basement Scrutiny Panel 
 
Background 
 
Basement policy was added to the Scrutiny Committee’s Work Programme on 29 September 2015 
following increasing residents’ concern over basement developments in the London Borough of 
Richmond upon Thames, particularly in residential streets and in the Barnes area.  A Scrutiny Panel was 
subsequently established comprising Councillor Thomas O’Malley, (Vice Chairman of the Scrutiny 
Committee); Councillor Clare Head; Councillor Ben Khosa; Councillor Gemma Curran and Councillor 
Rita Palmer. Following the first meeting, Councillor Martin Elengorn attended Scrutiny Panel meetings in 
place of Councillor Khosa. 
 
Scrutiny Panels 
 
The first meeting of the Scrutiny Panel was held on Wednesday 2 November 2016 where it was agreed   
that the Panel should reconvene in early December in order to discuss and come to a view on an Article 
4 Direction to remove permitted development rights for basement developments and how to involve 
members of the public. The second meeting was held on Monday 5 December 2016 where Members 
considered options on Article 4 Directions and methods of public engagement.   
 
The third meeting of the Scrutiny Panel took place on Wednesday 1 February 2017. Present at the 
meeting were invited representatives, who had responded to the public consultation on the Council’s first 
version of the Local Plan and its basement policy. Representatives from the following community groups 
were present: 
 
• Kew Society 
• Mortlake with East Sheen Society 
• Richmond Society 
• Barnes Community Association 
• Barnes Safer Basement Group 
 
The objectives of the third meeting were to hear invitees’ views on the Council’s progress in dealing with 
the issue of basement developments and to clarify the extent of responsibilities and limits of the 
Council’s powers with regards to basements.  A fourth meeting was held on Tuesday 28 February 2017 
to consider the information gathered from the previous Panels and make final recommendations.  
 
Basements in London Borough of Richmond 
 
During the Scrutiny Panel, Panel Members and external invitees discussed the issues pertaining to 
basement excavations within the London Borough of Richmond. It was noted that this was a particular 
issue in London; the current Mayor of London has expressed concerns regarding basement 
developments within London. The number of basement developments within the borough is growing, 
although it was acknowledged that this development was not yet as prevalent as in other Boroughs such 
as Westminster and Kensington and Chelsea.  The Scrutiny Panel acknowledged that residents needed 
to be clear that the Council cannot develop a planning policy that prevents or bans basements; rather it 
is looking to introduce a more balanced approach that addresses the potential impacts of basements on 
residents and the character of the village areas, and ensures that those developments that do take place 
are carried out in a considerate manner. 
 
During the Panel’s meetings the following issues with regards to basement constructions were 
discussed: 
 

 Permitted Development – most basement constructions involve other modifications of 
properties and thus require planning permission; however, many types of basement works can be 
carried out under Permitted Development Rights, such as adding a basement underneath the 
footprint of an existing property. In addition, sometimes the basement element of a planning 
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application was removed and separated by the developer to be constructed at a later stage under 
Permitted Development Rights. Discussions were also held as to whether the judge’s ruling in 
Eatherley v London Borough of Camden & Anor (2016) would remove Permitted Development 
Rights for basements in all cases. 

 

 Basement hotspots – There is a relationship between areas of the borough which were most 
affected by basement applications and higher property values. Some of these areas are also 
subject to an increased risk of flooding and are located within areas with a high flood hazard. 
Analysis had been undertaken to identify the basement trends within the borough, including the 
‘hotspot’ areas of where the basement developments generally occur. This was reported as part 
of the Cabinet Member decision to agree the Article 4 Directions for basement developments in 
February 2017. 

 

 Building Regulations – it was acknowledged that there is no way to ascertain the exact number 
of basements built under Permitted Developments Rights as the Council has no ability to monitor 
or control them. This is because no notification has to be sent to the Council, and private sector 
building control services (i.e. Approved Inspectors) can be used instead of the Council’s Building 
Control service. 

 

 Construction Management Statements – A requirement for the submission of Construction 
Management Statements (CMS) is already contained within the Council’s Local Validation 
Checklist for planning applications. In addition, this requirement has been added to the Local 
Plan to manage and limit environmental disturbances during excavations and construction of 
basements and subterranean developments. The Council will also seek a charge to cover the 
costs of monitoring approved Construction Management Statements.  

 

 Geology and groundwater – For some planning applications for basements, hydrology reports 
and impact assessments were submitted in addition to planning reports, and it was noted that this 
was over and above the current requirements for submissions for planning applications. 
Groundwater is difficult to address in planning terms as it is often unknown prior to any 
excavation work taking place. In addition, the local planning authority would only be able to 
refuse permission where there is a demonstrable harm, which is unlikely to be the case in relation 
to groundwater. The extent to which site specific Flood Risk Assessments have to consider 
neighbouring areas was also discussed.  

 

 Impact on neighbouring properties – Streets and their character could be affected by 
simultaneous basements constructions taking place. It was also discussed that residents 
adjoining and/or within a terrace are often concerned about the structural stability of their property 
/ street when a basement is excavated. The Council's Good Practice Guide on Basement 
Developments has provided detailed advice for neighbours as well as those submitting 
applications. The Panel was presented with examples where the Council and applicants had 
gone over and above existing requirements, and basement impact and/or structural assessments 
were submitted in support of applications.  It was acknowledged that any damage to party walls is 
a civil matter and not one that the Council can get involved in. It was noted that the Local Plan 
policy on basements contains a criterion which requires the applicant to demonstrate that the 
scheme safeguards the structural stability of the existing and neighbouring buildings. Details in 
relation to how this policy aspect will be implemented will need to be set out in a separate 
planning guidance document; this could for example contain a requirement for self-certification of 
such reports by appropriately qualified engineers. 

 

 Case law – development proposals could be subject to conditions or section 106 agreements. 
Issues regarding the footprint of basements would be addressed through the planning process 
and practice as set out in the construction guide. 

 
London Borough of Richmond Basement Policy 
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During the meetings, Scrutiny Panel Members were informed on the progress and discussed the 
development of the policy framework with regards to basement constructions within the London Borough 
of Richmond upon Thames; the Richmond Local Plan and Article 4 Direction(s). 
 
Richmond Local Plan 
 
The draft Local Plan was consulted on over the summer 2016 and was approved by Cabinet in 
December 2016 for final public consultation and for adoption for development management purposes. 
Following this it was subject to its final public consultation in early 2017. The Local Plan was submitted 
on 19 May 2017 for independent examination. The Planning Inspectorate has appointed an independent 
examiner, who is now undertaking the examination process. Examination hearing sessions are likely to 
take place in autumn 2017. The adoption of the Local Plan is anticipated by spring 2018, subject to a 
successful examination in public. Once the Plan is adopted, the basement policy will apply across the 
whole borough for any basement works that require planning permission.  
 
The relevant policies of the emerging Local Plan are Policy LP 10 and LP 11.  LP 11 is specific to 
basement constructions and it restricts the size and extent of basement developments; it also contains 
criteria in relation to the character of the area, structural stability, ventilation, flood risk, sustainable 
drainage and lighting. Policy LP 10 seeks to manage and limit environmental disturbances during 
excavations and construction of basements and subterranean developments. 
 
Article 4 Direction to remove Permitted Development Rights 
 
An Article 4 Direction takes away Permitted Development Rights across the area that is covered, 
meaning a planning application will have to be submitted. The Article 4 Direction options considered 
by the Panel can be summarised as follows: 

 

 A single borough-wide Article 4 Direction; or 

 An Article 4 Direction for defined areas of the borough, where there is a risk of 
flooding from fluvial or tidal sources, and an associated risk to life due to flooding; 
and/or an Article 4 Direction for the remaining areas of the borough, which are not 
already covered by the Article 4 Direction for flood risk areas 

 Business as usual, i.e. no Article 4 Direction 
 
The Panel also considered the option of an immediate versus a non-immediate (coming into effect after 
one year) Article 4 Direction. 
 
During discussions on the potential for an Article 4 Direction the following points were raised: 
 

 Risk of Secretary of State intervention – There is a risk that the Secretary of State could 
intervene at any time within the 12 month window after an Article 4 Direction is first published and 
formal notice given. At the Panel’s first meeting, it was discussed that there may be insufficient 
evidence at that point in time to support a borough-wide approach. Further evidence could be 
gathered to support the introduction of a borough wide approach at a later stage. 

 Basement hotspot areas – The areas of the borough with the greatest number of applications 
for basement developments were in areas of high flood risk, and it was noted that the hotspot 
areas would be largely covered under an Article 4 Direction, regardless of whether it is a focused 
Article 4 Direction on flood hazard areas or across the whole of the borough. 

 Liability for compensation – Implementing an immediate Article 4 Direction could leave the 
Council liable to compensation claims. 

 Residents – An Article 4 Direction could give false comfort to local residents that may be 
concerned about basements. It cannot prevent the development to which it applies, but instead it 
requires that planning permission is first obtained for the development for which the PD rights 
have been withdrawn. If a proposal complies with the planning policy requirements, permission 
would need to be granted. 

 Non-planning matters – The implementation of an Article 4 Direction would not mean that the 
Council could take into account any non-planning matters, such as party wall issues. However, if 
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a proposal requires planning permission, adjoining neighbours would have some reassurance 
that the local policies are being applied and where necessary appropriate mitigation measures 
are being implemented; in addition, they would be able to comment on the planning application.  

 Resource implications – There could be significant resource implications that would need to be 
considered if the option of a borough-wide Article 4 Direction is chosen, both in terms of planning 
application income fee losses as well as officer time associated in dealing with applications, 
which would have otherwise been carried out under Permitted Development Rights. 

 Increase in basements under Permitted Development – Under a non-immediate Article 4 
Direction there is a potential risk of increase in basements constructions under PD in the year 
prior to it coming into effect. 

 
Strategic Cabinet Member decision on Article 4 Directions 
 
In February 2017, the Strategic Cabinet Member for Environment, Business and Community approved 
that the Council makes two non-immediate Article 4 Directions. These remove Permitted Development 
Rights for basements and subterranean developments in the areas as set out in flood hazard areas and 
non-flood hazard areas respectively. No representations have been received during the period in which 
representations could be made by the public. In addition, the Secretary of State did not intervene in the 
Directions and therefore the Council confirmed the Directions. The two Article 4 Directions, which 
together cover the whole borough, will now come into effect on 1 April 2018. 
 
Recommendations 
 
At the final meeting, the Scrutiny Panel considered the points raised in the previous meetings. Members 
were of the view that further evidence should be gathered in support of the two Article 4 Directions. In 
particular, further evidence should be gathered and analysis undertaken in relation to the Article 4 
Direction that relates to the non-flood hazard areas as there could be a request by the Secretary of State 
for the justification of this Article 4 Direction. 
 
It was suggested that the current Good Practice Guide would benefit from a revision to reflect the much 
stronger basement policy framework within the borough. The publication of supplementary guidance (in 
the form of a Supplementary Planning Document – SPD) on basements to provide further clarity on the 
implementation of the basement policy was encouraged. The potential for monitoring the Construction 
Management Statements and thus the potential impact of basement constructions on neighbouring 
properties was also considered. It was the opinion of the Panel that the potential for implementing a 
basement tax/levy, similar to the City of Westminster’s recent basement levy, within the London Borough 
of Richmond should be explored by officers. 
 
The Basement Scrutiny Panel made the following recommendations:  
 

 Further evidence should be gathered to support the two Article 4 Directions that have been made 
on 28 February 2017, and which will come into effect on 1 April 2018, subject to confirmation by 
the Council. A particular focus should be given to expanding and strengthening the evidence 
base for the Article 4 Direction relating to non-flood hazard areas, including a complete analysis 
of planning application submissions up to and including the year 2016; 

 The Planning Advice Note – Good Practice Guide on Basement Developments, which was 
published in 2015, should be reviewed to reflect the new policy framework within the borough and 
to help address concerns of local residents and neighbours of basement developments. 
Consideration should also be given to the inclusion of guidance on fire risk including methods of 
escape and use of fire resistant materials; 

 A Supplementary Planning Document (SPD) on basements should be produced to give clear 
guidance on the implementation of the new Local Plan policy on basements, including guidance 
on the planning process, and to give greater clarification to applicants and neighbouring residents 
on basement developments; 

 A checklist for flood risk assessments should be produced and included within the SPD, revised 
Good Practice Guide or within the Council’s Local Validation Checklist; 

http://www.richmond.gov.uk/good_practice_guide_basement_developments_may_2015.pdf
http://www.richmond.gov.uk/good_practice_guide_basement_developments_may_2015.pdf
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 Officers should investigate the possibility of introducing a levy in the borough on those building 
new basements and subterranean developments. This new levy could help to ensure that 
resources are in place to actively monitor and enforce against developers not complying with 
agreed Construction Management Statements; 

 A letter should be sent by the Chair of the Basement Scrutiny Panel to the Health and Safety 
Executive expressing concern over length of time to conclude their investigation for the case at 
26 The Terrace, Barnes, which occurred in November 2015. 

 


